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have been left to the jury, the verdict will not be set aside for that reason, when 
it appears that it was impossible for the objector to have been prejudiced thereby. 
In the case at bar, the evidence shows that the plaintiff was guilty of such con- 
tributory negligence as to deprive him of the right of recovery. 



Washington, Alexandria & Mt. Vernon Electric Railway 
Co. v. Quale. — Decided at Richmond, March 31, 1898. Harrison, J. Ab- 
sent, Cardwell, J: 

1. Evidence — Objections to questions — Competency of evidence — Form of ques- 
tions. An objection to a question on the ground that the evidence sought to be 
elicited is incompetent is properly ovex - ruled where the evidence is competent, 
though the question is leading. The objection should have been to the form of 
the question, so as to apprise opposing counsel of the necessity of asking a proper 
question. 

2. Railroads — Trespassers on cars — Wanton injury. A railroad company is 
liable for the resulting injuries to an infant trespasser who is compelled by the 
servants of the company to jump from one of its trains while running at a high 
rate of speed. The law does not permit wanton or reckless injury to be inflicted 
even on a trespasser. 

3. Instructions — Construed as a whole — Defective instructions — How cured. In- 
structions are to be construed as a whole. An incomplete statement of the law in 
one instruction may be cured by a complete statement of it in another, if when 
the two are read and considered together the court can see that the jury could not 
have been misled by the incomplete instruction. 

4. Contributory Negligence of Infants — Age and intelligence to be con- 
sidered. In considering how far an infant has been guilty of contributory negli- 
gence it is proper for the jury to consider the age, experience, and understanding 
of the infant. 

5. Instructions — City ordinance against fast running of cars on all streets — 
Instruction confined to scene of injury — Case at bar. Although a city ordinance is 
general, and forbids the running of cars faster than six miles an hour on any of 
the streets, it is not error to instruct the jury that the ordinance forbids the de-. 
fondant running its cars beyond the specified rate on the street on which the in- 
jury was inflicted which is the basis of the suit. In the case at bar the instruc- 
tions, taken as a whole, fairly submitted to the jury the issues raised by the 
pleading, and substantially state the law applicable to the case so that the jury 
could not have been misled, nor the defendant prejudiced thereby. 



Harrison and Others v. Walton's Ex' or and Another. — De- 
cided at Richmond, March 31, 1898. Buchanan, J. Absent, Cardwell, J : 

1. Suits by Infants — Saving under sec. S4%4 of Code. An infant may assert his 
rights in a suit by his next friend whenever he sees fit to do so, although sec. 
3424 of the Code allows him six months after becoming of age to show cause 
against a decree or order in certain cases. 

2. Res Judicata — Several suits touching same subject-matter. Where the issues 
presented in a second suit were involved and determined in a prior suit, the judg- 
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ment or decree in the first suit is a bar to the second suit between the same parties 
and their privies, not only upon the same cause or demand, but also upon a differ- 
ent cause. The judgment or decree in the first suit is conclusive upon the parties 
until reversed on appeal, or until set aside or annulled by some proceeding insti- 
tuted for that purpose. 

3. Suit to Impeach Judgment or Decree — Rule applicable to in/ants. An 
infant can impeach a judgment or decree only upon the grounds which would in- 
validate it in case of another person, such as fraud, collusion, or error. He is, as 
a rule, as much bound by a decree against him as an adult. The law recognizes 
no distinction between a decree against an infant and one against an adult. 

4. Parties — Persons born after suit — Representation. Where all parties are brought 
before the court that can be brought before it, and the court acts upon property 
according to the rights that appear, without fraud, its decision is final and conclu- 
sive, not only on the parties before the court, but also on those who thereafter 
come into being. The latter are regarded as parties by representation, and are as 
effectually bound by decrees as if they had'been in being and made parties in person. 

5. Parties — Suit to set aside decree — Purchaser under the decree. In a suit brought 
to set aside a decree under which lands have been sold, or in which such relief 
could be granted, the persons whose rights would or might be affected by setting 
aside the decree are necessary parties. 

6. Pleading — Defence on merits by one defendant — Non-appearance of other de- 
fendants. In a suit against two defendants, where one of the defendants makes 
defence on grounds not personal to himself, but which go to the foundation 
of the complainant's right to recover upon the case stated, and upon the hearing 
the bill is dismissed, it should be dismissed as to both of the defendants, although 
one of them has not appeared or made defence. 

7. Res Judicata. A decree establishing a debt, rendered by a court which has 
jurisdiction of the subject and of the parties, is a complete bar, so long as it re- 
mains in force, to any suit assailing the debt instituted by any party to the former 
suit. 



Metropolitan Life Insurance Co. v. Rutherford. — Decided at 

Richmond, April 7, 1898. Buchanan, J. Absent, CardweU, J : 

1. Pleading — Declaration in debt on insurance policy — What must be averred — 
Common counts. Where an act is to be done by one party as a condition precedent 
to his right to claim performance of another, he cannot claim such performance 
without averring the doing of such act, or giving some excuse for its non-per- 
formance. Hence in an action on an insurance policy where the money is only 
payable on the performance of certain acts and the existence of certain facts, the 
declaration must aver the performance of those acts, and the existence of those 
facts. There can be no recovery upon such policy upon a declaration which con- 
tains only the common counts. If the common counts were sufficient then the 
act for simplifying the declarations on insurance policies (Acts 1871-'2, p. 578) 
was wholly unnecessary. 

2. Appeal A'nd Error — Demurrer sustained to one count by trial court — Issue 
and trial on other counts — Ruling on demurrer cannot be considered on appeal by de- 



